
Dear Ocean Resort Timeshare owners (and any other interested parties) - 
 
Various county agencies, to include the Real Property Assessment Division, the Maui County 
Council, the Mayor's Office, and the Department of Corporation have received your many 
communications regarding phone calls, e-Mails, and the tax bill you received from your vacation 
owners association at the Westin Ka'anapali Ocean Resort Villas, related to and regarding an 
amended real property tax assessment which the County of Maui has sent to your vacation 
owners associations.  The County of Maui has also become aware of a Facebook ad you may 
have seen, and robo-calls you may have received as related to the assessment. 
 
We do not know if you are aware that your vacation owners timeshare associations have brought 
two lawsuits against the County of Maui as related to past real property taxes assessed by the 
Real Property Assessment Division.  You vacation owners timeshare associations have alleged 
and are seeking purported damages of $30 million, purportedly on behalf of their members as the 
purported difference in taxes previously assessed from at least 2005 to the present in one of those 
lawsuits.  The assessment was made by the Real Property Assessment Division of the 
Department of Finance, not the Maui County Council.  The assessment is only as to the Ocean 
Resort Villas and Ocean Resort Villas North timeshare associations. 
 
Given that there is pending litigation indirectly related to the matters about which you have 
apparently called and/or written to express concern, and given your vacation owners associations 
are represented by counsel, the County of Maui respectfully directs you to that counsel for 
answers to your questions, comments, and concerns.  Their contact number is on the letterhead of 
the first correspondence attached hereto. 
 
That being said, your concerns are certainly appreciated by the County of Maui.  Therefore, we 
feel it appropriate to send to you the attached correspondences, which are not confidential and 
which may answer and address the questions, comments, and concerns you have had for the Real 
Property Assessment Division, the Maui County Council, the Mayor's Office, and the 
Department of Corporation Counsel.  The bottom line is, your vacation owners associations have 
taken the position the county was required to re-assess the back taxes, in lieu of pursuing the 
amounts as claims in the lawsuits which your associations already had on file.  See, 
Plaintiffs/Counterclaim Defendants Ocean Resort Villas Vacation Owners Association and 
Ocean Resort Villas North Vacation Owners Association's Motion to Dismiss Defendant County 
of Maui's Counterclaim for Set-Off and/or Damages, et seq., filed November 30, 2015, attached 
hereto. 
 
Otherwise, as the assessments have been appealed to the Board of Review, we again state it 
would be more appropriate for you to please direct any further questions, comments, or concerns 
you may have regarding the pending assessments to your vacation owners association and/or its 
lawyers. 
 
Mahalo, 
 
Dept. of the Corporation Counsel 
County of Maui 
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MCCORRISTON MILLER MUKAI MACKINNON UP 

ATTORNEYS AT LAW 

VIA FACSIMILE..(SOS-270-7884) and 
FIRST CLASS MAIL 

Real Property Assessment Division 
Department of Finance 
County ofMaui 
70 E. Kaahumanu Ave., Suite A-16 
Kahului, Maui, Hawai'i 96732-2196 

Attn: Scott Teruya, Administrator 

Dear Mr. Teruya: 

June 9, 2016 

This fum represents Ocean Resort Villas Vacation Owners Association ("ORV") and 
Ocean Resort Villas North Vacation Owners Association ("ORVN") in its on-going litigation 
against the County related to the timeshare tax classification and the timeshare millage rate, 
Ocean Resort Villas Vacation Owners Ass'n et al. v. County ofMaui, et al., Civil No. 13·1· 
0848(2) (PTC) ("Lawsuit"), as well as in all matters related to the amended assessments recently 
issued by your office. 

With regard to the amended assessments, we are in receipt of the following related to 
ORV sent by Brian Bilberry, deputy corporation counsel, on May 27,2016: 

A. Amended Assessments for 2006, 2007 and 2008 for parcels 440140030001 
440140030283 (dated May 24, 2016); and 

B. Amended Assessments for 2006,2007 and 2008 for parcel440140030000 (dated 
May 18, 2016). 

We are in receipt of the following related to ORVN sent by Brian Bilberry, deputy corporation 
counsel, on May 27, 2016: 

A. Amended Assessments for 2008 for parcels 440140040001 -440140040275 
(dated May 24, 2016); and 

B. Amended Assessments for 2008 for parcel440140040000 (dated May 18, 2016). 

With the amended tax assessments, the County ofMaui seeks an additional 
$10.728.518.49 in tax for tax years eight and ten years past, just three months before trial is 
scheduled to begin in the Lawsuit and where the time to appeal and pay under protest is 30 days. 
This is patently unfair to our clients, who are not budgeted for this immense new tax, and oth.er 
taxpayers may also be outraged to discover that the County ofMaui believes it has the power to 

P.O. Box 2800 • Honolulu. H'waii 96803-2800 
~ive Waterfront Plaza, 4th Floor,. 500 Ala M1:1ane 80lJievard • Honolulu, Haw01ii 96913 
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reach back eight to ten years to reassess the same property from which it has already timely 
received all taxes that the County of Maui then imposed on their property. 

The amended assessments, which are without bases for issuance, are the culmination of a 
complete misuse of government resources all in an impermissible effort to gain leverage in 
ongoing litigation. This is evident not only from the timing of the issuance of the amended 
assessments, but in light of discussions with representatives of ORV and ORVN in 2009 wherein 
you and others in the Real Property Assessment Division admitted that the County was aware 
that it opted not to assess ORV on market data in 2006, 2007 and 2008, or ORVN in 2008, and 
that the County had chosen to change the assessment method for the tax year commencing 
July 1, 2009. As the County knows, it is now reassessing the very same land and the very same 
buildings it assessed in the original assessments issued some eight to ten years ago. The County 
has no authority to now simply subdivide the larger TMKs into smaller TMKs, for the purpose of 
re-evaluating the land and buildings; and its effort to do so violates the due process rights of 
ORV and ORVN. These strong-arm tactics are beneath the County ofMaui and are patently 
unfair to our clients and indeed any property owner on Maui. 

Further, the Lawsuit asserts constitutional challenges that are fimdamental to the viability 
of the amended assessments, Given this and the impending trial date, ORV and ORVN request 
that the County immediately withdraw all amended assessments, and stand down on any effort to 
assess and/or collect additional taxes from ORV and ORVN for past tax years until the 
constitutional challenges are resolved. In the interim, the parties would agree to reserve all rights 
to assess/collect additional taxes for tax years 2006, 2007, and 2008; and to challenge the 
County's right to do so. 

Altematively, if the County insists on pursuing the amended assessments, ORV and 
ORVN will vigorously defend their rights against the County's impermissible actions and are 
confident they will prevail against what is plainly retribution for the Lawsuit. When they do so, 
ORV and ORVN will seek to recover all fees and costs incurred in that effort. 

Very truly yours, 

McCORRlSTON MILLER MUKAI MACKINNON LLP 

/IV~~ 
Robert G. Klein 

cc: The Honorable Alan Arakawa 
Mayor of the Cotmty ofMaui 

342720.1 
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ALAN M. ARAKAWA
Mayor

PATRICK K.WONG
Corporation Counsel

EDWARD S. KUSHI
First Deputy

LYDIA A. TODA
Risk Management Olficer
Tel. No. (808) 270-7535
Fax No. (808) 270-1761DEPARTMENT OF THE CORPORATION COUNSEL

COLINTY OF MAUI
2OO SOUTH HIGH STREET, 3RD FLOOR

WAILUKU, MAUI, HAWAII 96793
EMAIL, CORPCOLTN@MAIICOI-INTY.GOV

TELEPHONB (808) 27 0-7 7 40
FACSIMILE (ffig\ 27o71s2

June 14,2016

Via e-Mail followed bv U.S. Mail

Robert Klein, Esq.
Lisa Cataldo, Esq.
Marguerite Nozaki, Esq.
Five Waterfront Plaza, 4th Floor
500 Ala Moana Boulevard
Honolulu, Hawai'i 96813

Re:

Counsel:

Westin Ka'anapali Ocean Resort Villas Vacation Owners Association

Your June 9,2016 letter to the attention of Scott Teruya with the County of Maui's Real
Property Assessment Division has been forwarded to this office. This letter responds. Please
find attached for your convenient reference:

1) The 2015-11-30 excerpt from PlaintiffsiCounterclaim Defendants Ocean Resort
Villas Vacation Owners Association and Ocean Resort Villas North Vacation Owners
Association's Motion to Dismiss Defendant County of Maui's Counterclaim for Set-
Off and/or Damages Filed on November 30,2015 ("Plaintiffs' Motion to Dismiss");

2) The 201 5-12-29 excerpt from Transcript of Proceedings; and
3) The 2016-03-03 Order Granting Plaintiffs/Counterclaim Defendants Ocean Resort

Villas Vacation Owners Association and Ocean Resort Villas North Vacation Owners
Association's Motion to Dismiss Defendant County of Maui's Counterclaim for Set-
Off and/or Damages Filed on November 30,2015 ("Order of Dismissal").

You will undoubtedly recall that Plaintiffs' Motion to Dismiss, drafted by your office to
preclude the County from asserting unassessed taxes on omitted real property by counterclaim in
set-off and damages in Civil No. 15-l-0435(l), specifically stated:



Robert Klein, Esq.
Lisa Cataldo, Esq.
Marguerite Nozaki, Esq.
June 14,2016
Page2

As the County's claims involve the Plaintiff Associations'tax liability, specifi-
cally, that the Plaintiff Associations owe the County additional real property taxes
for years prior to 2009, it is required to employ the procedures set forth in the
Code, starting with issuance of an amended notice of assessment to the Plaintitf
Associations. (Emphasis added).

You will also undoubtedly recall that at the hearing on the Motion to Dismiss, your office
specifically argued to preclude the County from asserting unassessed taxes on omitted real
property by counterclaim in set-off and damages in Civil No. l5-l-0435(l), as follows:

Regarding the County's failure to exhaust administrative remedies, the Maui
County Code provides that the real property tax appeals are (Inaudible) one of the
first instances for the County board review. The Maui County Code further sets
forth a detailed process by which the County makes its assessments, issues its
assessments , as well as the process to appeal those assessments. This process
applies to retroactive assessments as well,

When the city does if and when the city does, the plaintiffs will appeal the tax
assessments for retroactive assessments. And that will go before the County
Board of Review. Should the County Board of Review enter a decision and our
clients don't prevail, we'll likely appeal it to the Tax Court. That is neither here
nor there. And this Court does not have jurisdiction over those issues. (Emphasis
added).

You will also undoubtedly recall in the Order of Dismissal, drafted by your offrce to
preclude the County from asserting unassessed taxes on omitted real property by counterclaim in
set-off and damages in Civil No. l5-l-0435(l), specifically stated:

Plaintffi argue that the Maui County Code and the Hawaii Revised Stututes
provide the process for retroactive assessment and taxalion, and that this Court
lacks subject matter jurisdiction over such claims until administrative and Tax
Appeal Court remedies have been exhausted. The Court agrees.

In light of the above positions repeatedly stated by your office regarding the
County's legal prerogative to assess real property omitted from assessment in the years
2006,2007 , and 2008, your letter, demands, and threats are unavailing.

If you have argument or any further comment to make regarding matters you
believe are pending litigation, please direct them to this office. If you have argument to
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make regarding threats of further litigation, please direct them to this office, and not
representatives of the Real Property Tax Division, or the Mayor's office. Any matters
which you claim are, or will be pending in litigation should not be addressed to parties
you know to be represented by counsel in those matters.

Finally, your proposal for the County to withdraw the amended assessments,
andlor "stand down" collection of taxes pending resolution of alleged constitutional
issues and Sunshine Law violations your clients have perpetuated since 2013, notably
without reasonable or substantial evidentiary basis, is declined.

Thank you for your attention to this matter.

Deputy Corporation Counsel

Attachments
cc Joe Tanaka (via e-Mail)
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Atlorneys for Plaintiffs
OCI1AN RHSORT VILLAS VACATION
OWNERS ASSOCIATION; OCEAN RESORT
VII-I-AS NORTi'I VACATION OWNERS
ASSOCIATION;VIC FI. HENRY; and PETER A.
BAGATELOS
and Counterclaim Defendants

OCEAN RESORT VILLAS VACATION OWNERS ASSOCIATION and

OCEAN RESORI" VILLAS NORTI{ VACATION OWNERS ASSOCIATiON

IN THE CIRCLIIT COURT OF THE SECOND CIRCI]IT

STATE OF HAWAI'I

ocEAN RESORT VILLAS VACATION )
OWNERS ASSOC:IATION, a domestic )
nonprofit corporation; OCEAN RESORT )
VILLNS NORTH VACATION O\\NERS )
ASSOCIATION, a domestic nonprofit )
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GOVERNL'IEN]'AL ENTITIES l - 1 0; AND
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DEFENDANTS OCEAN RESORT
VILLAS VACATION OWNERS
ASSOCIATION AND OCEAN RESORT
VILLAS NORTH VACATION OWNERS
ASSOCIATION'S MOTION TO DISMISS
DEFENDANT COLINTY OF MAUI'S
COLNTERCLAIM FOR SET-OFF
AND/OI{ DAMAGES AGAINST OCEAN
RESORT VILLAS VACATION OWNERS
ASSOCIATION and OCEAN RESORT
VILLAS NOR H VACA'IION OWNERS
ASSOCIATION, }'ILED SEPTEMBER 2I,
2015; MEMORANDUM IN SUPPORTOi"'
MOTIONI NOTICE OF I-IEARING



taxpayer aggrieved by a County board of review final deeision may file an appeal for judicial

revierv to the tax appealcourt pursuant to sections 91-12 and 9l-14 of the Hawaii Revised

Statules." /d.

Aceordingly, all matters involving real property tax are detenlined first at an

administrative level - i.e., a:n assessment, and an appeal to the board of review as necessary -

and then by an appeal to the Cirsuit Court sitting as the tsx appeal cou$. By design of the tar

code and the Maui County Charter, unless assessments issued, the board of revierv determined an

appe.al in the first instance, and further appeal was sought in the tax appeal court, this Court does

not have any jurisdiction to entertain the County's claim for tax liability.

Here, the County asserts that prior 1o 2009 it incorectly calculated the PlaintilT

r\ssociations' real property tax liability on a cost-approach to valuation: and should have

assessed rhe Plaintiff Associations' tax liability on a market-value approach to valuatiun. See

Counterclain: at $ 23. As such, the County claims, it is entitled to a "set-off' against any

damages by the anrounts of real property taxes the PlaintiflAssocialions "should have paid in

each tax year prior to 2009, in amounts to be determined prior to trial." ld. atn28.

As the County's clairns involve the PlaintiffAssociations' tax liability, specifically, that

the Plaintiff Assoc,iations orve the County addilional real property taxes for years prior to 2009, it

is required to employ the procedures set forth in the Code, slarting rvith issuance of an amended

notice of assessnrent to the Plaintiff Associalions. Any amended assessment rvould not have

merit and in any instance Plaintiff Associalions would appeal such an anended assessment.

When, as would be inevitable, a dispute arises regarding such assessment, there is an

properly t&\ a-ssessmenl shall first obtain a decisir:n from an administrative body
established by county ordinance, prior to appealing to the tax appeal court, if
county ordinance requires a taxpayer to do so.



aclministrative procedure that the Code established, which includes an appeal to the board crf

revierv; and should that not resolve the issue, an appeal to the ta"\ appeals courl. In no event are

those issues within the purview of this Court.

Accordingly, the County's Counterclaim should be dismissed because the tax

appeals court has exclusive jurisdiction over matters invoiving tax liability
disputes, and the County's Counterclaim is an impermissibie attempt to
rerroactively tax the Plaintiff Associations without first exhausting the

administrative process required by'statute and ordinance.2 See Kona Old Haw.

l'rails Grp.,69 Haw. 81, 734 P.2d l6l (holding that the eircuit court lacked
jr.rrisdiction where the plaintifl'appealed directly from the county planning
director's issuance of a special management area ntinor permit, because the

director's action rvas not "a final decision or order in a contested case" and the

Hawai'i County Charter provided that all appeals of director's decision would go

to the board of appeals, which would conduct a hearing.").

B. Count II of the Couutv's Counterclaim Should Be Disnrissed Begause

"Damases" is Not an Indrpendent C.fluse of Actigp.

"l)aillages" i.s a {brm of relief and nol an independent, separale cause of action. Although

relating to punitive damages, the following ca$es are instructive: Fisher v. Grove Farm Co.,l23

Hawai'i 82, 119,230 P.3d 382, 419 (App. 2009) ("Punitive damages are a remedy."); Ros.r v.

Stouffer HarelCo.,76 Flawaj'i454,466, 879 P.2d 103?, 1049 (1994) ("[A] claim for punitive

damages is not an independent {ort, but is purely incidcntal to a sepaxate cause of action'"); Kang

y. Ilarrington, 59 Hau,. 652, 660, -587 P.2d 285, 291 ( 1978) ("An aunard of punitive darnages is

purety incidental to the cause of action."); Masaki v. Gen. Motors Corp,,7l Haw. l, 6, 780 P.2d

566, 570 ( I 989) ("[A] claim for punitive damages is not an independent tort, but is purely

inciile ntal to a separate cause of action."); Hale. v. llawaii Puhl"s., lnc .. 468 F. Supp. 2d I 21 0,

2 It is questionable r,',hether the County can retroactively tax the Plaintiff Associations lor

years prior to 2009. See Kaheawa l4tind Power, LLC v. Cnty. of Maui, I35 Hawai'i202,34?
P.3d 632 (2014) (recognizing t]:at there "may be circumstances in which retroactive tax

assessments may violate conslitutional riglrts" based on "'lhe nature of the tax and the

circumstances in which it is laid."') (quoting McKesson Carporotion v. Division a!Alcaholic
Beverages &Tobacco,495 U.S. I8,40, n,23 (1990))'

l3 l 283. l
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to say, oh, '6rerre not actually requesting damages.

So it is about the fees. It is about the fees Lhe

individual owners are paying, Your Honor. Ancl, in fact, they

identified two of those individua] owner:s as plaintlffs in this
case as, quote, representative of the 25,000 members of t.he

associaEions. And thaL wourd be Mr. vic Henry and Mr. peter

vitalous (Phoneti.c) . so this is the sarne case. They have just
artfu-l-1y omitted alleging certain things so they can make the

arguments they're making t.ocay against this third-pany claim.

Thank you, Your Honor.

THE COUR?: Okay. I,d like to go on Lo Ocean Resort,s

motion to dismiss the counterclaim.

Ms" Nozaki.

MS . NOZAKI : Your Honor, the County' s countercla j"m

should be dlsmissed becau.se ihe county has failed to exhaust

admj.nistrative remedies. Also, this court racks subject matter

iurisciictj-on because exclusive jurisrliction rests with the cax

appeal court.

Regarding the County's failure to exhaust

adrainistrative remociies, the Maui county code provides that the

real pioperty tax appeals are (Inaudible) one of the first
instances for Ehe county board -review. The Maui county code

furLher sets forth a detailed process by which the county makes

its assessments, issues its assessments, as well as the process

to appeal those assessments. This process applies tc:
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retroactive assessments as well.

In the second instance, the tax appeal Court has

exclusive jurisdiction over any appeals from. the County Board

of Review's decisions. This is a1l set forth in statute and

Maui County Code.

Here, the County attempts to circumvent the process as

set forth in statute, as urell as its own (Inaudible) by filing
a counterclaim (Inaudjble) set off, which the Cor:nty should not

be permitted to do. The County has, jn its opposition, not

cited to any cases that supports the position that it may do

so.

With respect to its damages claim, damage is a form of

relief. And j-t's not a separate independent.cause of action.

As demonstrated by the varj.ous cases cited in our papers, the

County has, in opposition, not. cited to any case permitting

damages t.o be asserted as an independent cause of action.

Thank you, Your Honor.

THE COURT: Mr. Bilberry.

MR. BILBERRY: Yes. Thank you, your Honor.

My reading of the applicable rules that Ms. Nozaki

cites that talks about tax appeals -- and that's appeals being

made by a taxpayer. The County is not making a Lax appeal.

It's alleging that they're entitled -- it's entitled to a

set-off because these are taxes that the ass6ciat.ion has got a

big break on in the past because they weren't properly assessed
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third-party complajnt. t,o make it more acceptable.

tiltimately, it wiII never be acceptable to thern. But

at least to rneet that standard, rf there's a problem wi-ih

chat, we can certainly include the language from those owners

handbooks that I just read in the complaint.

Thank you, your lionor.

THE COURT: Ms. Nozaki, as far as anything you want to

respond to.

MS. NOZAKI: Yes. Thank you, your l{onor.

Your Honor, I'm not sure how cLear pj"aintiffs can

be(rnaudible). This case is not about tax assessments and not

abcut challenges to tax asses$ments. rt,s about challenging

the procedure by which the tax rate was set. Again, your

Honor, the County continues to (Inaudible) the th,o cases. I
won't get. into that any further because I think ilve beaten a

dead horse.

lhe plaint.iffs here did not have to go through the

county Board of Review or the Tax Appeal court. The issues

here are constitutional. And while the Tax Appear court may

acdress certain constitution issues, these constitution issues

have nothing to do with Lhe amount assessed. And, in fact, the

county has not assessed for these years prioi to 2009 that it
alleges in 1ts counterclaim.

I,lhen the city does if and when the city does, the

plaintiffs will appear the tax assessments for retroactive
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assessments. And that r.,iIl go before f,he county Board of
Review. should the county Board of Review enter a decision and

our clients don't prevail, we'rI likery appeal it to t.he Tax

court. That is neither here nor there. And this Court does

not have jurisdiction over tho.se issues.

And, again, your Honor, the praintiffs have requested

damages relief, bul it has arso requested declaratory relief.
And r think that the county crosses over that and focuses on

the damages lssue so t.hat it can bring in arl this irrerevant.

and unrelated evidence, wirich belongs in the 2013 case

For those reasons, Your Honor, the plaintiffs *-he

associatj-on requests t"hat you qrant its mor-ion to dismiss lhe

count ercLa im -

THE COURf: Mr. Bilberry, anyLfling further in response?

MR. BILBERRY: Just, your Honor, f don't, see how the

damages claims rhey're qoing to make are irrglevant. That's

why Lhey brought the lawsuit, your Honor. They djdn't bring a

law.suit just to, you know, have a declarat,ion. They're asking

for damages. And we're entitled to say bJe're not the cause of
those damages, as sVo pacific is and the association is. And r

guess that was t.he other motion,

But, yeah, damages are clearly, clearly what the suit
is about.

THE COURT:

Ms. I.lozaki.

And then lastly, the protective order.

TRANSCRIPT IS WORK PRODUCT DISTRIBUTION OT iOPIES NO? AU?HORIZED
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felephone: (808) 529-7300
Facsimile: (808) 524-8293
E-mai I : k lci n{l)m4Ia\.v.cotn ; cata ldo(i:nr4 Ia*,. conr ;

nozakifilrn4larv.cour

Attomeys fbr PlaintifTs
OCEAN RESORT VILLAS VACATION
OWNERS ASSOCIA'IION; OCEAN RESOR'I
VILLAS NORTI-I VACAT'ION OWNERS
ASSOCIATION; VIC H. HENRY; and PE'|ER A,
BAGATELOS
and Counterclainr Defendants

OC]EAN RIJSOR"t' VILLAS VACATION
OWNERS ASSOCIATION, a dornestic
nonprofit corporation; OCEAN RESORT
VILI,AS NORTH VACATION OWNERS
ASSOCIATION, a domestic r:onprofit
corporationl VIC H. HENRY; and PETER
A, BAGATELOS,

PIaintilfs.
VS.

COUNTY OF I\4AUI; MAUI COLINTY
COLINCIL;JOI{N DOES l-10; JANE
DOES l-10; DOE PARTNERSHiPS 1-10;
DOE CORPORATIONS l-10; DOE
GOVERNMENTAL ENTITIES l-10; and
DOE ENTITIES I-10,

5{Otf H&R -3 Ah t0: t+h

crvrLNo. 1s-1-043s (l)
(Other Civil Action)

ORDER GRANTING
P LA IN TII.'F- S/C O LINTE R C LA I M
DEFENDANTS OCEAN RESORT VILLAS
VACATION OWNERS ASSOCIATION
AND OCEAN RESORT VILLAS NORTH
VACATION OWNERS ASSOCiATION'S
MOTION TO DISMISS DEFENDANT
COLINTY OF MAUI'S COLNTERCLAIM
FOR SET-OFF AND/OR DAMAGES FILED
ON NOVEMBER 30, 2OI5

Hearing:
Date: December 29,2015
Time: 8:15 a,rn,
Judge: Honorable Rhonda I. L. [.oo

)
)

No Trial Date Set__ t neroby certifu that this is a fuil, true andcorrcct copy of the Origiral

335848. r

Defendants,

Clerk.



ORDER GRANTING PLAINTIFFS/COUNTERCLAIM DEFENDANTS
OCEAN RESORT VILLAS VACATION OWNERS ASSOCIATION AND

OCEAN RESORT VILLAS NORTH VACATION OWNERS ASSOCIATION'S
MOTION TO DISMISS DEFENDANT CQLTNTY OF MAUI'S COLINTERCLAIM

FOR SET-OFF ANDIOR DAMAGES"FILED ON NOVEMBER 30.2015

Plaintiffs/Counterclaim Defendants Ocean Resort Villas Vacation Owners Association

and Ocean Resort Villas North Vacation Owners Association's ("Associations") Motion to

Dismiss Defendant County of Maui's Counterclaim for Set-Off and/or Damages came on for

hearing before the Honorable Rhonda I. L. Loo on December 29,2015, at 8:15 a.m. Marguerite

S. Nozaki, Esq. appeared on behalf of Associations and Deputy Corporation Counsel Brian A.

Bilberry, Esq. appeared on behalf of Counterclaimant County of Maui (the "County").

In its Counterclaim, the County seeks damages and/or an offset against any damages

incurred by the Plaintiffs, The County's basis for these claims is that the Plaintiffs underpaid

taxes for certain periods due to incorrect tax assessments. Plaintififs argue that the Maui County

Code and the Hawaii Revised Statutes provide the process for retroactive assessment and

taxation, and that this Court lacks subject matter jurisdiction over such claims until

administrative and Tax Appeal Court remedies have been exhausted. The Court agrees.

If the Court were to allow the County to essentially do an amended tax assessment via

counterclaim, it would circumvent the regulatory process outlined in the Maui County Code

3.48. The County's counterclaims related to underpaid taxes resulting from inconect

assessments are also dismissed.

335848. I
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The Court, having considered the Motion to Dismiss Counterclaim, arguments of

counsel, the files and pleadings herein, and being fully apprised in the premises, and good cause

appearing therefor,

IT IS HEREBY ORDERED, ADruDGED, AND DECREED that

Plaintiffs/Counterclaim Defendants Ocean Resort Villas Vacation Owners Association and

Ocean Resort Villas North Vacation Owners Association's Motion to Dismiss the County's

Counterclaim is GRANTED. llAR - 2 2016

DATED: Wailuku, Hawai'i,

JUDGE OF THE ABOVE-ENTITLED COURT

APPROVED AS TO FORM:

PATRICK K. WONG
BRIAN A. BILBERRY
KRISTIN K. TARNSTROM
Attorneys for Defendants/Counterclaimant
COLINTY OF MAUI and MAUI COLTNTY COI.INCIL

Ocean Resort Villas Yacation Owners Association, et al. vs. County of Maui, el al.; Civil No. I 5-l -0435

( I ); ORDER GRANTING PLAINTIFFS/COIINTERCLAIM DEFENDANTS OCEAN RESORT
VILLAS VACATION OWNERS ASSOCIATION AND OCEAN RESORT VILLAS NORTH
VACATION OWNERS ASSOCIATION'S MOTION TO DISMISS DEFENDANT COTINTY OF

MAUI'S COLNTERCLAIM FOR SET.OFF AND/OR DAMAGES AGAINST OCEAN RESORT
VILLAS VACATION OWNERS ASSOCIATION and OCEAN RESORT VILLAS NORTH
VACATION OWNERS ASSOCIATION FILED ON NOVEMBER 30, 2OI5

335848. r
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ALAN M. ARAKAWA
Mayor

PATRICK K. WONG
Corporation Counsel

EDWARD S, KUSHI
First Deputy

LYDIA A. TODA
Risk Management Officer
Tel. No. (808) 270-7535
FaxNo. (808)270-1761

DEPARTMENT OF THE CORPORATION COLINSE]
COTINTY OF MAUI

2oo souTH HIGH STREET, 3RD FLOOR
WAILUKU, MAUI, HAWAII 96793

EMAILI CORPCOTIN@MAUICOLNTT.GOV
TELEPHONET (808) 27C7740
FACSIMILET (ffi 8\ 27 0-7 I 52

June 16,2016

Via e-Mail followed bv U.S. Mail
Robert Klein, Esq.
Lisa Cataldo, Esq.
Marguerite Nozaki, Esq.
McCorriston Miller Mukai MacKinnon
500 Ala Moana Boulevard
Honolulu, Hawai'i 96813

Ocean Resort Villas Vacation Owners Association, et al. vs, County of Maui, et al.
Civil No. 13-1-0848(2)

Dear Counsel:

Please supplement Interrogatory Response Nos. I and 2 to Defendant County of Maui's Second
Request for Answers to Interrogatories and Second Request for Production of Documents to Plaintiffs
Ocean Resort Villas Vacation Owners Association and Ocean Resort Villas North Vacation Owners
Association, Dated June 5, 2015, by Friday, June 24, 2016. For your convenience, the interrogatory and
your client's original response are quoted here:

L If OCEAN RESORT VILLAS is claiming any monetary amounts in this
lawsuit as damages, attorneys' fees and costs, or any other economic or monetary loss
please identiff:

a. The dollar amount to date of each item claimed;
b. The specific factual basis of the amount claimed and the basis of any

calculation supporting the amount;

ANSWER: Subject to and without waiving the foregoing General Responses and
Objections, on behalf of its members, each Plaintiff claims that each of their respective
members is owedthe difference in what each member paid based on their classification in
the "Timeshare" real property tax category from 2005 to the present, less what they
would have paid had they been classified in the "Hotel/Resort" real property tax category
from 2005 to the present, in an amount to be proven at trial. Furthermore, Plaintiffs

Re:



Robert Klein, Esq.

Lisa Cataldo, Esq.
Marguerite Nozaki, Esq.
June 16,2106
Page2

claim reasonable attorneys' fees and costs as provided under section 92-12 of the Hawaii
Revised Statutes ("HRS"), and prejudgment and post-judgment interest as allowed by law
in amounts to be proven at trial.

2. If OCEAN RESORT VILLAS NORTH is claiming any monetary
amounts in this lawsuit
as damages, attorneys' fees and costs, or any other economic or monetary loss please

identifu:

ANSWER:

(Emphasis added).

The dollar amount to date of each item claimed;
The specific factual basis of the amount claimed and the basis of any
calculation supporting the amount.

See Answer to Interrogatory No. l, above.

Setting aside the fact that neither of the Vacation Owner's Association's respective members
actually pay a real property tax assessed by the County, having failed to identifu any expert opinion,
testimony, and/or calculation of damages, your clients will not be permitted at trial to make any damages
claims. Nevertheless, your client's identification of the purported amounts of damages alleged as "what
each member paid based on their classification in the 'Timeshare' real property tax category from 2005 to
the present, less what they would have paid had they been classified in the 'HotellResort' real properfy
tax category from 2005 to the present" is otherwise indisputably material to the constitutional allegations
in your clients' Complaint that their members are being discriminated against, by having to pay a
"disproportionate" share of real property taxes as compared to the tax paid by the Hotel/Resort visitor.

Your clients' failure to otherwise identifo the amounts paid, and the differential that is being
claimed on behalf of each of the members of the Ocean Resort Villas Vacation Owners Association and
Ocean Resort Villas North Vacation Owners Association will be dispositive of their constitutional claims
(let alone your clients' inability to identifu the amount of hotel/resort's real property taxes is allocated to
similarly situated Hotel/Resort visitor).

That all being said, your prompt supplementation of the interrogatories above by identifoing l)
the amount of tax paid by the individual members under the "Timeshare" classification, and 2) the
amount of tax those same members would have paid had they been classified in the "Hotel/Resort real
property tax category from 2005 to the present" is requested. The County and Council otherwise reserve

all prerogatives to seek exclusion of your clients' purported damages claims at trial.

Your prompt aftention to this matter will be appreciated.

a.

b.

Biian A. Bilberry
Deputy Corporation Counsel
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ROBERT G. KLEIN #1192-0 tir'lr i'- | e J 'i t' s)' rJ
LISA W. CATALDO #6159-0
MARGUEzuTE S, NOZAKI #8599-0
Five Waterfront Plaza, 4th Floor * -- -1 lr 

1 '1 ^.' lli0..-.-._
500 Ala Moana Boulevard
Honolulu, Hawai'i 968 13

Telephone: (808) 529-7300
Facsimile: (808) 524-8293

Email: klein@m41aw.cory; cataldo@rn4l?w.com;
nozaki@m4law,com

Attorneys for Plaintiffs
OCEAN RESORT VILLAS VACATION
OWNERS ASSOCIATION; OCEAN RESORT
VILLAS NORTH VACATION OWNERS
ASSOCIATION; VIC H. HENRY; and PETER A.
BAGATELOS
and Counterclaim Defendants
OCEAN RESORT VILLAS VACATION OWNERS ASSOCIATION and

OCEAN RESORT VILLAS NORTH VACATION OWNERS ASSOCIATION

IN THE CIRCUIT COURT OF THE SECOND CIRCUIT

STATE OF HAWAI'I

ocEAN RESORT VILLAS VACATION ) CIVLNO. ls-1-043s(1)
OWNERS ASSOCIATION, a domestic ) (Other Civil Action)

nonprofit corporation; OCEAN RESORT )
VILLAS NORTH VACATION OWNERS ) PLAINTIFFS/COLINTERCLAIM
ASSOCIATION, a domestic nonprofit ) DEFENDANTS OCEAN RESORT

corporation; VIC H. HENRY; AND PETER A. ) VILLAS VACATION OWNERS

BAGATE,LOS, ) ASSOCIATION AND OCEAN RESORT

) VILLAS NORTH VACATION OWNERS

Plaintiffs, ) ASSOCIATION'S MOTION TO DISMISS

) DEFENDANT COTJNTY OF MAUI'S
vs. ) COLTNTERCLAIM FOR SET-OFF

) AND/OR DAMAGES AGAINST OCEAN

COLNTY OF MAUI; MAUI COLINTY ) RESORT VILLAS VACATION OWNERS

couNcIL; JOHN DOES 1-10; JANE DOES ) ASSOCIATION and OCEAN RESORT

1-10; DOE PARTNERSHIPS 1-10; DOE ) VILLAS NORTH VACATION OWNERS

CORPORATIONS 1-10; DOE ) ASSOCIATION, FILED SEPTEMBER2l'
GOVERNMENTAL ENTITIES 1-10;AND ) 2015; MEMORANDUM IN SUPPORT OF

DOE ENTITiES 1-10, ) MOTION; NOTICE OF HEARING
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MOTION; CERTIFICATE OF SERVICE
Defendants.

HeU:ine:
Date: December 29,2015
Time: 8:15 a.m.
Judge: Honorable Rhonda I. L. Loo

No Trial Date Set

PLAINTIFFS/COUNTERCLAIM DEFENDANTS OCEAN R-ESORT VILLAS
VACATION OWNERS ASSOCIATION AND OCEAN RESORT VILLAS

NORTH VACATION OWNERS ASSOCIATION'S MOTION TO DISMISS
DEFENDANT COUNTY OF MAUI'S COUNTERCLAIM FOR SET-OFF
AND/OR DAMAGES AGAINST OCEAN RESORT VILLAS VACATION

OWNERS ASSOCIATION and OCEAN RESORT VILLAS NORTH
VACATION OWNEES ASSOCU\TION. FILED SEtTEMBER 21.201s

Plaintiffs/Counterclaim Defendants Ocean Resort Villas Vacation Owners Association

("ORV") and Ocean Resort Villas North Vacation Owners Association ("OR\IN") (collectively,

the "Associations"), by and through their attorneys, McCorriston Miller Mukai MacKinnon LLP,

respectfully move this Court for an order dismissing Defendant/Counterclaimant County of

Maui's (the "County") Counterclaim For Set-Off and/or Damages Against Ocean Resort Villas

Vacation Owners Association and Ocean Resort Villas North Vacation Owners Association,

filed on September 21,2015 ("Counterclaim").

Dismissal is warranted because: (1) this Court lacks subject matter jurisdiction because

the County has failed to exhaust administrative remedies and the tax code vests the board of

review and tax appeal court with exclusive jurisdiction over appeals of contested tax liability;

and (2)'oDamages" is a form of relief, not a separate cause of action.
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This Motion is based upon Rules 7 and 12(b) of the Hawai'i Rules of Civil Procedure and

Rule ? of the Rules of the Circuit Courts of the State of Hawai'i, the memorandum in support of

the Motion, and the records and files herein.

DATED: Honolulu, Hawai'i, November 30,2015.

MARGUEzuTE S. NOZAKI

Attorneys for Plaintiffs
OCEAN RESORT VILLAS VACATION
OWNERS ASSOCIATION, OCEAN RESORT
VILLAS NORTH VACATION OWNERS
ASSOCIATION, VIC H. HENRY, and PETER A'
BAGATELOS
and Counterclaim Defendants
OCEAN RESORT VILLAS VACATION
OWNERS ASSOCIATION and OCEAN RESORT

VILLAS NORTH VACATION OWNERS
ASSOCIATION

ROBERT G. KLE
LISA W. CATALDO
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IN THE CIRCUIT COURT OF THE SECOND CIRCUIT

STATE OF HAWAI'I

OCEAN RESORT VILLAS VACATION
OWNERS ASSOCIATION, a domestic

) cNrL NO. 1s-l-043s(1)
) (Other Civil Action)

nonprofit corporation; OCEAN RESORT )
VILLAS NORTH VACATION OWNERS ) MEMORANDUM IN SUPPORT OF

ASSOCIATION, a domestic nonprofit ) MOTION
corporation; VIC H. HENRY; AND PETER A' )
BAGATELOS,

Plaintiffs,

vs.

COLINTY OF MAUI; MAUI COLTNTY
CO[D.{CIL;JOHN DOES l-10; JANE DOES
1-10; DOE PARTNERSHIPS 1-10;DOE
CORPORATIONS 1-10; DOE
GOVERNMENTAL ENTITIES 1 -10; AND
DOE ENTITIES 1.10,

Defendants,

MEMORANDUM IN SUPPORT OF MOTION

I. INTRODUCTION

As alleged in the Complaint, Plaintiffs alleged that members of Defendant Maui County

Council ("Council") engaged in impermissible communications and thereby deprived Plaintiffs

of their ability to fully and fairly participate in the democratic process related to setting the tax

rate for tirneshares. Plaintiffs Ocean Resort Villas Vacation Owners Association and Ocean

Resort Villas North Vacation Owners Association (the "Plaintiff Associations") sued the Council

and Defendant County of Maui ("County") for violation of Hawaii Revised Statutes ("HRS")

section 92-l (i.e,,the Sunshine Law) in the fiscal year 2016 Budget and Finance Session, and

violation of Due Process clause of the U.S, and Hawai'i Constitutions.
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On Septemb er 27,2A75, the Council and County fiied an Answer; and the County filed a

two-count Counterclaim for Set-Off and/or Damages Against Ocean Resort Villas Vacation

Owners Association and Ocean Resort Viilas North Vacation Owners Association

("Counterclaim"). In the Counterclaim, the County asserted Plaintiff Associations owed

additional taxes to the County for years prior to 2009 because the County miscalculated the

Plaintiff Associations' tax liability for those years.

Even assuming the allegations as true, the County's Counterclaim must be dismissed

because: (1) this Court lacks subject matter jurisdiction because the County has failed to exhaust

administrative remedies and the tax code vests the board of review and tax appeal court with

exclusive jurisdiction over appeals of contested tax liability; and (2) "Damages" is a form of

relief, not a separate cause of action.

II. ALLEGATIONS IN THE COMPLAINT

On August 12,2Ol5,Plaintiff Associations filed a Complaint and asserted: Count I

(Violation of Sunshine Law - FY 2016 Budget and Finance Session) and Count II (Violation of

Due Process Clauses of U.S, and Hawai'i Constitutions). See generally, Complaint.

On Septemb er 2l , 2075, Defendants filed their Answer. On the same day, Defendant

County filed: (1) a Counterclaim against the Plaintiff Associations, (2) Third-Party Complaint

against the Plaintiff Associations, their Boards, SVO Pacific, Inc. and SVO, Inc., and (3) a

Motion to Dismiss the Council as a party to this lawsuit'

In its Counterclaim, the County asserts two claims: (i) SerOff (Count I); and

(ii) Damages (Count II), The County claims it is entitled to a "set-off'against any damages

Plaintiff Associations may be awarded because, the County alleges, the Plaintiff Associations

were "assessed by a costs approach to valuation," as opposed to an assessment "based on the
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aggregate of assessed market values of ail individual condominium apartments[.]"

Counterciaim, 'Ji"tJ 20, 27. In addition, the County claims that it is entitled to "damages for any

amounts of real property tax which [the Plaintiff Associations] should have been assessed in the

tax years prior to 2009 which is over and above any damages claimed by and potentially awarded

to [the Plaintiff Associations] in this lawsuit[.]" [d.,130.

As such, the County claims that Plaintiff Associations underpaid their real property taxes

for the years prior to the 2009 tax year, and the County should either be awarded damages or

allowed an offset against any damages this Court may award to Plaintiff Associations in this

lawsuit.

III. STANDARD OF REVIEW

Dismissal of a claim is appropriate when the complaint fails to state a claim upon which

relief can be granted. Hawai'i Rules of Civil Procedure 12(bX6) (providing that every defense to

a claim for relief - including the failure to state a claim upon which relief may be granted - "in

any pleading, whether a claim, counterclaim, cross-claim, or third-party claim" may be made by

motion). Dismissal for failure to state a claim is proper if the plaintiff can prove no set of facts

in support of his claim that would entitle him to relief. See Midkiff v. Castle & Cooke, Inc.,45

Haw. 409, 414,368 P.2d 887, 890 (1 962). In reviewing a motion to dismiss, the court deems all

allegations inthe complaintas true,Auv. Au,63 Hawai'i 210,214,626P.2d173,717 (1981),

but the court is not required to accept a plaintifls conclusory allegations about the legal effect of

the events alleged. See Marslandv. Pang,5 Haw. App.463, 474,701P.2d175,186 (1985)'

While a complaint attacked by a Rule 12(bX6) motion to dismiss "does not need detailed factual

allegations, a plaintiff s obligation to provide the 'grounds' of his 'entitlement to relief requires

more than labels and conclusions, and a formulaic recitation of the elements of a cause of action
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will not do." Pavsekv. Sandvold,l27 Hawai'i 390,403,279 P.3d 55, 68 (Ct. App. 2012)

(quoting Bell Atl. Corp. v, Twombly,550 U.S. 544, 555 (2007),

rv. prscussloN

A. This Court Lacks Jurisdiction Over the Counterclaim and Therefole it
Should Be Dismissed.

The County's Counterclaim should be dismissed because this Court lacks jurisdiction

because the County failed to exhaust administrative remedies and the doctrine of exclusive

jurisdiction precludes this Court from adjudicating matters involving ta.x disputes, which are

properly before the tax appeal court. See Kona Old Hawaiian Trails Grp. v. Lyman,69 Hawai'i

81, 92-93,734 P.2d 161, 168 (1987) (noting that courts developed the principal doctrine,

exhaustion of administrative remedies, to "enable the question of timing of requests for judicial

intervention in the administrative process to be answered[.]") (Brackets omitted).

"Exhaustion...comes into play where a claim is cognizable in the first instance by an

administrative agency alone;judicial interference is withheld until the administrative process has

run its course." Id, at 93,734 P.2d at 168 (intemal citations omitted). Thus, a party cannot seek

judicial review without first utilizing the applicable and mandatory administrative remedies (1.e.

exhaustion). Even assuming the County exhausts its administrative remedies, there is yet

another bar to the County's Counterclaim - the doctrine of exclusive jurisdiction. Because the

tax code establishes the tax appeal court as the court ofappeal for disputed tax assessments

initially heard by the boards of review, the tax appeal court has exclusive jurisdiction over the

claims asserted by the County in its Counterclaim, See Kinkaid v, Bd. of Review of City & Cty.

of Honolulu, 106 Hawai'i 318, 324,104 P.3d 905,911 (2004)

Within the context of this case, the applicable mandatory administrative body for ail

matters involving real property tax is the board of review in the first instance, and then the tax
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appeal court in the second, but in no event does this Court have purview over the County's

claims asserted in its Counterclaim.

The Hawai'i tax code transfers real property taxation powers to the counties. See

Hawai'i Revised Statutes ("HRS") S 246A-2 ("The functions, powers, duties, and authority

heretofore exercised by the department of taxation relating to the taxation of real property shall

be exercised by the respective counties[.]"). Statute requires that a person aggrieved by an

assessment rnay file an appeal with the board of review and then, as necessary, with the tax

appeal court. See HRS $ 246-20 ("Any person aggrieved by the additional assessment for any

year may appeal from such assessment in the manner provided in the case of real property tax

appeals."); see also HRS $ 246-46 ("Any taxpayer . . . aggrieved by an assessment,.,may appeal

from the assessment or from such refusal to a board of review or the tax appeal court.").

The Maui County Code ("MCC" or the "Code") similarly provides: "[i]n the case of a

real property tax appeal, a taxpayer shall first appeal to the County board of review." MCC

$ 3.48.595. The Code also sets forth the process through which the County exercises its taxing

authority. That process includes, generally: (1) assessment of the real property; (2) issuance of a

notice of assessment to the property ownel; and (3) payment by the property owner. See

generally,MCC Articles I, III, and IV (S$ 3.48.010, 3,48.130, 3.48.195). The Code also

establishes the process for a taxpayer to appeal an assessment. MCC $ 3.48.595 provides: "In

the case ofa real property tax appeal, a taxpayer shall first appeal to the County board ofreview

pursuant to section 232-16, Hawaii Revised Statutes."l That section goes on to state: "[a]ny

I HRS section 232-16 provides in pertinent part:

A taxpayer or county may appeal directly to the tax appeal court without
appealing to a state board of review or any equivalent administrative body
established by county ordinance; provided that a taxpayer appealing a real
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taxpayer aggrieved by a County board of review final decision may file an appeal for judicial

review to the tax appeal court pursuant to sections 91-12 and 91-14 of the Hawaii Revised

Statutes." 1d.

Accordingly, all matters involving real property tax are determined first at an

administrative level - i.e,, an assessment, and an appeal to the board of review as necessary -

and then by an appeal to the Circuit Court sitting as the tax appeal court. By design of the tax

code and the Maui County Charter, unless assessments issued, the board of review determined an

appeal in the first instance, and further appeal was sought in the tax appeal court, this Court does

not have any jurisdiction to enterlain the County's claim for tax liability.

Here, the County asserts that prior to 2009 it incorrectly calculated the Plaintiff

Associations' real property tax liability on a cost-approach to valuation; and should have

assessed the Plaintiff Associations' tax liability on a market-value approach to vaiuation. See

Counterclaim at tf 23. As such, the County claims, it is entitled to a "set-off ' against any

damages by the amounts of real property taxes the Plaintiff Associations "should have paid in

each tax year prior to 2009, in amounts to be determined prior to trial." Id. atlt28.

As the County's claims involve the Plaintiff Associations'tax liability, specifically, that

the Plaintiff Associations owe the County additional real property taxes for years prior to 2009, it

is required to employ the procedures set forth in the Code, starting with issuance of an amended

notice of assessment to the Plaintiff Associations. Any amended assessment would not have

merit and in any instance Plaintiff Associations would appeal such an amended assessment.

When, as would be inevitabie, a dispute arises regarding such assessment, there is an

property tax assessment shall first obtain a decision from an administrative body

established by county ordinance, prior to appealing to the tax appeal court, if
county ordinance requires a taxpayer to do so.
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administrative procedure that the Code established, which includes an appeal to the board of

review; and should that not resolve the issue, an appeal to the tax appeals court. In no event are

those issues within the purview of this Court.

Accordingly, the County's Counterclaim should be dismissed because the tax

appeals court has exclusive jurisdiction over matters involving tax liability
disputes, and the County's Counterclaim is an impermissible attempt to

retroactively tax the Plaintiff Associations without first exhausting the

administratiu" pro".t, required by statute and ordinance.2 See Kona Old Haw.

Trails Grp. , 69 Haw. 8 1 , 734 P .2d I 61 (holding that the circuit court lacked
jurisdiction where the plaintiff appealed directly from the county planning

director's issuance of a special management area minor permit, because the

director's action waS not "a finAl deCision or order in a Contested case" and the

Hawai'i County Charter provided that all appeals of director's decision would go

to the board of appeals, which would conduct a hearing.").

Count II of t 's Counterclai

"Damaees" is &! an IndeDelulent Cause of Action.

"Damages" is a form of relief and not an independent, separate cause of action' Although

relating to punitive damages, the following cases are instructive: Fisher v. Grove Farm Co.,123

Hawai'i 82, 119, 230 P.3d 382,419 (App. 2009) ("Punitive damages are a remedy."); Ross v'

Stouffir Hotel Co.,76 Hawai'i 454,466,879 P.2d 1037,1049 (1994) ("[A] claim for punitive

damages is not an independent tort, but is purely incidental to a separate cause of action."); Kang

v. Harrington, 59 Haw. 652, 660, 587 P,2d285,291 (1978) ("An award of punitive damages is

purely incidental to the cause of action.") ; Masaki v. Gen. Motors Corp.,7 7 Haw. 1, 6, 780 P'2d

566,510 (1989) ("[A] claim for punitive damages is not an independent tort, but is purely

incidental to a separate cause of action.") ; Hale v. Hawaii Publs., Inc., 468 F. Supp' 2d 1210,

2 It is questionable whether the County can retroactively tax the Plaintiff Associations for

years prior to 2009. See Kaheawa Wind Power, LLC v. Cnty. of Maui, 135 Hawai'i 242,347

P.3d 632 (2014) (recognizing that there "may be circumstances in which retroactive tax

assessments may violate constitutional rights" based on "'the nature of the tax and the

circumstances in which it is laid."') (quoting McKesson Corporation v. Division of Alcoholic

Beverages & Tobacco,496 U.S. 18, 40, n.23 (1990)).
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1233 (D. Haw. 2006) (granting the defendants' motion for summary judgment as to a separate

claim for punitive damages, but noting that the plaintiff could seek punitive damages as part of

her prayer for relief).

As "Damages" is a form of relief and not a separate cause of action, Count II in the

County's Counterclaim should be summarily dismissed.

V. CONCLUSION

Based on the foregoing, Piaintiff Associations respectfully request that Defendant

County,s Counterclaim be dismissed in its entirety because: (1) this Court lacks jurisdiction over

the County's claims where the County: (i) has not issued amended assessments to collect taxes

from the Plaintiff Associations for the years prior to 2009; (ii) which Plaintiff Associations

would appeal to the board of review because such amended assessments lack merit; and (iii) any

appeal from the board of review rests not with this Court, but with the tax appeal court; and

(2) "Damages" is a form of relief, not an independent cause of action'

DATED: Honolulu, Hawai'i, November 30, 2015.

MARGUERITE S, NOZAKI

Attomeys for Plaintiffs
OCEAN RESORT VILLAS VACATION
OWNERS ASSOCIATION, OCEAN RESORT

VILLAS NORTH VACATION OWNERS

ASSOCIATION, VIC H' HENRY, and PETER A'
BAGATELOS
and Counterclaim D efendants

OCEAN RESORT VILLAS VACATION
OWNERS ASSOCIATION and OCEAN RESORT

VILLAS NORTH VACATION OWNERS
ASSOCIATION

ROBERT G. KLE
LISA W. CATALDO
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IN THE CIRCUIT COURT OF THE SECOND CIRCUIT

STATE OF HAWAI'I

ocEAN RESORT VILLAS VACATION ) CIVIL NO. 1s-1-043s (1)

OWNERS ASSOCIATION, a domestic ) (Other Civil Action)
nonprofit corporation; OCEAN RESORT )
VILLAS NORTH VACATION OWNERS ) NOTICE OF HEARING MOTION
ASSOCIATION, a domestic nonprofit )
corporation; VIC H. HENRY; AND PETER A. )
BAGATELOS, )

)
Plaintiffs, )

)
vs. )

)
COLTNTY OF MAUI; MAUI COTINTY )
COUNCIL; JOHN DOES 1-10;JANE DOES )
1-10; DOE PARTNERSHIPS 1-10; DOE )
CORPORATIONS 1-10;DOE
GOVERNMENTAL ENTITIES 1-10; AND
DOE ENTITIES 1-10,

)
Defendants, )

--J
NOTICE OF HEARING MOTION

TO: PATRICK K. WONG, ESQ.

Corporation Counsel
BRIAN A. BILBERRY, ESQ.
KRISTIN K. TARNSTROM, ESQ.

Deputies Corporation Counsel
County of Maui
200 South High Street
Wailuku, Hawai'i 96793

Attorneys for Defendant/CounterclaimanVThird-Party Plaintiff
COTINTY OF MAUI

33 1283. l



PAUL ALSTON, ESQ.
NICKOLAS KACPRO$/SKI, ESQ,
Alston Hunt Floyd & Ing
1001 Bishop Street, Suite 1800

Honolulu, Hawai'i 96813

Attorneys for Third-Party Defendants
SVO PACIFIC,INC. and SVO,INC.

NOTICE IS HEREBY GIVEN that the above Motion shall come on for hearing befbre

the Honorable Rhonda I. L. Loo, Judge of the above-entitled Court, in her courtroom at

2145 Main Street, Wailuku, Hawaii on December 29,2015 at 8:15 a,m., or as soon thereafter as

counsel may be heard.

DATED: Honolulu, Hawai'i, November 30, 2015.

LISA W, CATALDO
MARGUERITE S. NOZAKI

Attorneys for Plaintiffs
OCEAN RESORT VILLAS VACATION
OWNERS ASSOCIATION; OCEAN RESORT
VILLAS NORTH VACATION OWNERS
ASSOCIATION; VIC H. HENRY; and PETER A.
BAGATELOS
and Counterclaim Defendants
OCEAN RESORT VILLAS VACATION
OWNERS ASSOCIATION and OCEAN RESORT
VILLAS NORTH VACATION OWNERS
ASSOCIATION

ROBERT G. K

33r283.1



IN THE CIRCUIT COURT OF THE SECOND CIRCUIT

STATE OF HAWAI'I

OCEAN RESORT VILLAS VACATION
OWNERS ASSOCIATION, a domestic
nonprofit corporation; OCEAN RESORT
VILLAS NORTH VACATiON OWNERS
ASSOCIATION, a domestic nonprofit
corporation; VIC H. HENRY;AND PETER A.
BAGATELOS,

Plaintiffs,

vs.

COLINTY OF MAUI; MAUI COI-INTY
COLINCIL; JOHN DOES 1-10;JANE DOES
1-10; DOE PARTNERSHIPS l-10; DOE
CORPORATIONS 1-10; DOE
GOVERNMENTAL ENTITIES 1-1 O; AND
DOE ENTITIES 1-10,

Defendants.

cNrL NO. 1s-l-043s (1)
(Other Civil Action)

CERTIFICATE OF SERVICE

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

CBRTIFICATE OF SERVICE

I hereby certify that copies of the foregoing document were duly served upon the

following parties as indicated below by electronically mailing (EM) and mailing (M) said copies,

postage prepaid, first class in a United States post office in Honolulu, Hawai'i, on November 30,

2015, addressed as set forth below:

t31283.1



PATzuCK K. WONG, ESQ.

Corporation Counsel
BRIAN A. BiLBERRY, ESQ.

KRISTIN K. TARNSTROM, ESQ.

Deputies Corporation Counsel
County of Maui
200 South High Street
Wailuku, Hawai'i 96793

Attorneys for Defendants/Counterclaimants
COLTNTY OF MAUI and
MAUI COLINTY COLINCIL

PAUL ALSTON, ESQ.
NICKOLAS A. KACPROWSKI, ESQ.

1001 Bishop Street, Suite i800
Honolulu, Hawai'i 96813

' Attorneys for Third-Party Defendant
SVO PACIFIC,INC,

DATED: Honolulu, Hawai'i, November 30, 2015.

IEM/Ml

MARGUERITE S. NOZAKI

Attorneys for Plaintiffs
OCEAN RESORT VILLAS VACATION
OWNERS ASSOCIATION; OCEAN RESORT

VILLAS NORTH VACATiON OWNERS
ASSOCIATION; VIC H. HENRY; and PETER A.
BAGATELOS
and Counterclaim Defendants
OCEAN RESORT VILLAS VACATION
OWNERS ASSOCIATION and OCEAN RESORT

VILLAS NORTH VACATION OWNERS
ASSOCIATION

lEMrMl

ROBERT G. KL
LISA W. CATALDO

33 r 283.1
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